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The Legal & Administrative Environment
The legal foundation for the Catron County Comprehensive Plan dates back to 1803.  To correctly interpret the laws cited in the comprehensive plan, it is necessary to apply word definitions which were in effect when the laws were promulgated.  For example, a Supreme Court decision of 1855 stated that the meaning of the words of the Guadalupe-Hidalgo Treaty were to be locked forever under the meaning of the words of the ancient treaty of the Louisiana Purchase of 1803.  Applicable definitions have been provided in the Glossary at the front of this document.
A.
INTRODUCTION

County and local governments in rural America are facing challenges to the viability of their economies and the well-being of their citizens.  Western states are especially vulnerable to these challenges because of the presence of large amounts of lands under the ownership and administration of various federal agencies.  County governments and their rural constituents are rapidly losing their sovereignty and tax base.  Erosion of the tax base results in less money available for schools, roads, and other locally determined and desired services.  Two common reasons for county economic hardships resulting from federal programs and actions are:  1) the transfer of private property ownership from tax-paying citizens to the federal government and tax-exempt organizations, and 2) the loss of industries, jobs, and tax revenues that are dependent on the use of the private and federal lands.  Adverse spin-offs of this basic problem include loss of sovereignty and self-determination, loss of civil rights and private property rights, and diminution of democracy.  County governments, however, do have options available to address their needs as provided in the U.S. Constitution and through existing federal and state laws and regulations.

The U.S. Constitution was drafted by 55 delegates from the 13 original states.  It was signed on September 17, 1787, by 39 of the delegates, but only after agreement that the Constitution would be amended by a Bill of Rights.  The delegates wanting the Bill of Rights feared the Constitution alone did not limit the powers of the federal government to the extent desired.  The states later ratified the ten amendments of the Bill of Rights which became effective December 15, 1791.    

Technically, it is a misnomer to call the first ten amendments to the Constitution a Bill of Rights.  They were intended to be a declaration of prohibitions against the federal government.  “In the minds of the Founders, usurpation and intervention by the federal government in the affairs of the states and the people were the most ominous threats to the happiness and welfare of the American society.”
  The Founders also did not want to have the federal government serve as the watchdog over the states’ responsibility to protect the rights of their citizens.
  Thus, the Founders wrote a Constitution, including a Bill of Rights, that strictly limited the powers of the federal government and allocated many powers to the states and reserved the remaining powers to the American people.  The Tenth Amendment clearly articulates these principles:  

The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.

The sovereign states were to exist free from external control except for the powers specifically granted to the federal government in the Constitution.  The federal government’s role was largely to guarantee that the states could exist as sovereign governments, to maintain armed forces for national defense, and to facilitate the coordination of matters affecting the states, collectively. 

The powers and the rights vested to the states by the U.S. Constitution guaranteed to them the basic powers and rights of self-determination.  The state of New Mexico recognizes its rights and it’s obligation as articulated in the state Constitution.

The state of New Mexico is an inseparable part of the federal union, and the constitution of the United States is the supreme law of the land.

All political power is vested in and derived from the people:  all government of right originates with the people, is founded upon their will and is instituted solely for their good.

The people of the state have the sole and exclusive right to govern themselves as a free, sovereign and independent state.

All persons are born equally free, and have certain natural, inherent and inalienable rights, among which are the rights of enjoying and defending life and liberty, of acquiring, possessing and protecting property, and of seeking and obtaining safety and happiness.

The states exercise their sovereign rights and powers by establishing political subdivisions within their borders to allow for local self-determination.  The political subdivisions in New Mexico are called counties and the counties are granted powers to function.  In general, “included in this grant of powers to the counties are those powers necessary and proper to provide for the safety, preserve the health, promote the prosperity and improve the morals, order, comfort and convenience of any county or its inhabitants.”
  The citizens in each county elect a county government (board of county commissioners).  “The board of county commissioners may make and publish any ordinance to discharge these powers not inconsistent with statutory or constitutional limitations placed on counties.”
  Collectively, all the counties, acting through their elected county governments, represent all the people to the governing body of the state. 

Congress has demonstrated a long history of concern for the protection of custom, culture and economies of those local communities and counties adjacent to or containing federal lands.  Federal laws and their implementing agency regulations provide a window of opportunity for county governments.

Although the economic stability of counties is an important consideration in the management of federal lands, neither the Congress, the courts, nor the agencies in charge of federal lands have specifically defined “economic or community stability.”  These governmental bodies and land management agencies cannot define “economic or community stability” because there can be no national definition.  Community economic stability must be defined on a county level by those who are dependent on the use of federal natural resources for economic survival.

Pertinent federal laws and regulations require that plans for federal natural resource management that include activities, programs, and efforts be both coordinated and consistent with county land use plans and policies.  Therefore, in order to take advantage of these coordination regulations, county governments must legally adopt a land use plan and land use policies.  It is important to remember that the development of a county land use plan is completely different than completion of a county zoning regulation.  Zoning entails the description of certain uses that will be allowed on specific parcels of land.  Land use plans describe the general industrial basis necessary for economic support of the county.  Although zoning may be based upon land use planning, zoning does not have to be completed, or even contemplated, for county government to participate in federal planning processes through the completion of a county land use plan.

In part, the Catron County Comprehensive Land Use and Policy Plan, Part II describes the amount and type of commodity, recreational, or other industrial or land uses that provide the tax base for Catron county.  Accordingly, the comprehensive plan defines the custom, culture, and the economic and community stability of Catron County. 

Although the federal laws and regulations are written to give county government the opportunity to influence federal decisions and actions, it would serve little purpose to merely attach, as appendices to this document, copies of relevant federal laws and regulations in their entirety.  Those documents are readily available, but because of their legalistic and cumbersome nature, they are not now used by county governments for the purpose to which the comprehensive plan is addressed.  However, it is imperative for county government to become thoroughly familiar with the content of the laws and regulations in order to take advantage of the opportunities they provide.  Thus, the following review provides an explanation, and a guiding path, for county government by presenting the essential elements of the most important laws and regulations impacting land use in Catron County.  Once county government is familiar with the pertinent laws, and the opportunities they offer, it is poised to act as necessary in defense of custom, culture, and economic and community stability. 

B.
FEDERAL LAWS & REGULATIONS & AFFECTED AGENCIES

The meaning of several terms should be understood when reading federal statutes and regulations.  Federal statutes are enacted by Congress.   Statutes are relatively permanent because they can only be abolished or amended by Congress in a process which is long and arduous, though not impossible.  Regulations are promulgated by various agencies of the federal government to carry out the intent of the statutes.  The regulations must be developed and amended through a process that allows and considers public input.  The final regulations provide the guidelines and processes used by the agencies to carry out the statutes for which they are responsible.  Regulations can be changed more easily than statutes because their content is controlled by the executive branch of government.  Nevertheless, once regulations are in effect, the agencies are required to follow them. Sometimes, further guidance is necessary to carry out regulations.  Agencies can then develop internal policies for guidance to accomplish their mission.  

The following definitions, taken from Black’s Law Dictionary, are important to keep in mind when dealing with federal laws and regulations.  When used in statutes or contracts, the term “shall” is generally imperative or mandatory.  It excludes the idea of discretion and imposes a duty which may be enforced when public policy favors this meaning, or when addressed to public officials, or where a public interest is involved, or where the public or persons have rights that should be exercised or enforced.  When used in statutes and presumably federal rules, the term “may” as opposed to “shall” usually indicates discretion or choice between two or more alternatives.  The word “coordinate” means “equal, of the same rank, order, degree, or importance; not subordinate.”
  Thus, when the term “coordinate” is used in the statutes and regulations, the federal agencies must involve and consider county government land use plans and policies on equal footing.  The county plans and policies should have the same weight in the decision-making process as federal land use plans.

The concept of “coordination” is important to bear in mind because county insistence on adherence to it by the agencies may be necessary.  Although county governments cannot require the federal agencies to make specific decisions or to take action prohibited by federal law, county governmental plans and policies must be equally considered with other land management alternatives.  If conflicts occur between the local government and the federal agency, the agency must seriously consider alternative actions to avoid the conflict.  Unlike the word coordinate, the terms “cooperate” and “consult” do not require extraordinary efforts by the federal agencies to meet county plans and policies.  The federal agencies merely need to make contact, obtain input, and use the input at their discretion.  Congress does not use the word “coordinate” liberally.  When the word “coordinate” is used, Congress is according special status to the affected party to be coordinated with—in this case county government.

Although different terms are used, the statutes and regulations require the federal agencies to consider, and protect from adverse impacts when possible, the economic structure of counties.  However, wording is also present in the statutes and regulations indicating that the agencies must consider and protect more than just economic structures.  For example, the National Environmental Policy Act requires all federal agencies to assure safe, healthful, productive, and aesthetically and culturally pleasing surroundings and to preserve cultural aspects and maintain an environment supporting a variety of individual choice.  Regulations specific to the U.S. Forest Service require the agency to consider effects of its actions on communities adjacent to or near the forest, and on employment in affected areas.  Similarly, the U.S. Bureau of Land Management regulations require that agency to consider the degree of dependence counties have on resources from public lands.  Compliance with the spirit and the letter of the statutes and regulations requires that the agencies must consider, preserve, and protect from adverse impacts both the economic and the social well-being of the county.  In other words, the federal agencies must account for a community’s way of life—the delicate fabric holding families together—as well as a community’s economic base before taking actions that might prove harmful.  The comprehensive plan refers to this federal obligation in terms of protecting and preserving either “economic stability” or “community stability,” depending on the context of the subject under discussion.

B.1
National Environmental Policy Act (NEPA)

The National Environmental Policy Act (NEPA) is the basic national charter requiring federal protection of the environment.  It establishes policies, sets goals, and provides the means for carrying out policies and attaining goals.

B.1.1
NEPA:  Congressional Declaration of Policy

NEPA is extremely important to county governments and local communities.  As the umbrella environmental law, NEPA declares:

“...that it is the continuing policy of the Federal Government, in cooperation with State and local governments,”
 “...to use all practicable means, consistent with other essential considerations of national policy, to improve and coordinate Federal plans, functions, programs, and resources to the end that the Nation may—”
 “...assure for all Americans safe, healthful, productive, and aesthetically and culturally pleasing surroundings;”
 and “...preserve important historic, cultural, and natural aspects of our national heritage, and maintain, wherever possible, an environment which supports diversity and variety of individual choice.”
  [Emphasis added]
Three major federal statutes, the National Environmental Policy Act, the National Forest Management Act, and the Federal Land Policy and Management Act, mandate that allocation decisions of natural resources and land uses on public lands must be made through a comprehensive public planning process.  The complex mixture of data collection, analysis of impacts, review of alternatives, and implementation of strategies includes extensive public review and involvement by county government.  A negotiated attempt at planning and agreement between the federal agency and county government does not solve all problems or satisfy all participants.  For this reason, litigation by the county may be necessary if federal agencies fail to meet the mandates stated in the statutes as explained below.

B.1.2
NEPA:  Protection of Custom & Culture

NEPA not only requires the federal government to consider the impacts of its actions on the environment, but it also requires federal agencies to preserve culture and heritage.  Significantly, Congress’ policy regarding NEPA states that cooperation and coordination will occur with “local governments,” and that the culturally pleasing surroundings and cultural aspects of community will be preserved so as to support diversity and variety of individual choice.  Clearly, this policy can only be carried out at the county level—through county government that encompasses multiple communities, all possessing a common culture and similar pleasing surroundings that require protection.

To determine what will be “preserved” in a county under NEPA, consideration must be given to the meaning of the word “culture.”  Culture is the integrated pattern of human knowledge and behavior passed to succeeding generations; it is the customary beliefs, social forms, and material traits of a social group.
 A custom is “A usage or practice of the people, which, by common adoption and acquiescence, and by long and unvarying habit, has become compulsory, and has acquired the force of law with respect to the place or subject-matter to which it relates.

NEPA provides county governments the opportunity to preserve their local customs and culture.  However, each county must determine and define its local custom and culture and then act to protect them.  Once a county government has identified and defined its custom and culture, it must inform the federal agencies of the definition and request that custom and culture be preserved under NEPA.  State agencies might also be informed and requested to comply accordingly.  If numerous counties in a state present a united approach, state governors and state agencies will be under greater pressure to comply.

B.1.3
Compliance of Federal Agencies with NEPA

NEPA “contains ‘action-forcing’ provisions to make sure that federal agencies act according to the letter and the spirit of the Act.”
  “Federal agency” is defined as “all agencies of the Federal Government.  It does not mean the Congress, the Judiciary, or the President, including the performance of staff functions for the President in his Executive Office.”

Congress clearly intended that federal agencies meet their responsibilities under NEPA.  To this end, Congress “created in the Executive Office of the President a Council on Environmental Quality....”
  The Council on Environmental Quality (CEQ) was designed to be a watchdog over the federal agencies.  NEPA states:

It shall be the duty and function of the Council—... (3) to review and appraise the various programs and activities of the Federal Government in the light of the policy set forth in subchapter I of this chapter for the purpose of determining the extent to which such programs and activities are contributing to the achievement of such policy, and to make recommendations to the President with respect thereto[.]

B.1.4
Mandate to Federal Agencies Under NEPA

NEPA mandates specific performance requirements which are crucial to the comprehensive plan: 

all agencies of the Federal Government shall...(C) include in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment, a detailed statement by the responsible official on...

(i)
the environmental impact of the proposed action,

(ii)
any adverse environmental effects which cannot be avoided should the proposal be implemented,

(iii)
alternatives to the proposed action,

(iv)
the relationship between short-term uses of man’s environment and the maintenance and enhancement of long-term productivity, and

(v)
any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal official shall consult with and obtain the comments of any Federal agency which has jurisdiction by law or special expertise with respect to any environmental impact involved.  Copies of such statement and the comments and view of the appropriate Federal, State, and local agencies, which are authorized to develop and enforce environmental standards, shall be made available to the President, the Council on Environmental Quality and to the public as provided by section 552 of title 5, and shall accompany the proposal through the existing agency review processes;

(G) Make available to States, counties, municipalities, institutions, and individuals, advice and information useful in restoring, maintaining, and enhancing the quality of the environment.

County governments should be alert to federal proposals, plans, legislation, or other major federal actions and request, when necessary, that an environmental impact statement be prepared (if one is not otherwise prepared) by the involved federal agency.

Although NEPA is explicit in its Congressional mandates to the federal agencies, the CEQ has passed NEPA and agency planning regulations “...to tell federal agencies what they must do to comply with the procedures and achieve the goals of the Act.  The President, the federal agencies, and the courts share responsibility for enforcing the Act so as to achieve the substantive requirements....”

A major objective of the NEPA regulations is:

(b)
Emphasizing cooperative consultation among agencies before the environmental impact statement is prepared rather than submission of adversary comments on a completed document.

Agencies shall integrate the NEPA process with other planning at the earliest possible time to insure that planning and decisions reflect environmental values, to avoid delays later in the process, and to head off potential conflicts.  Each agency shall:

(d)
Provide for cases where actions are planned by private applicants or other non-Federal entities before Federal involvement so that:

(2)
The Federal agency consults early with appropriate State and local agencies and Indian tribes and with interested private persons and organizations when its own involvement is reasonably foreseeable.

NEPA requires agencies to circulate both the draft and final environmental impact statements, except for certain appendices and unaltered statements, to appropriate Federal, State, and local agencies authorized to develop and enforce environmental standards.
  Further, NEPA imposes the following guidelines on federal agencies regarding cooperation with county governments to integrate environmental impact statements with local planning processes and to eliminate duplication:

(b) Agencies shall cooperate with State and local agencies to the fullest extent possible to reduce duplication between NEPA and State and local requirements, unless the agencies are specifically barred from doing so by some other law.  Except for cases covered by paragraph (a) of this section, such cooperation shall to the fullest extent possible include:

(1)
Joint planning processes.

(2)
Joint environmental research and studies.

(3)
Joint public hearings (except where otherwise provided by statute).

(4)
Joint environmental assessments.

(c) Agencies shall cooperate with State and local agencies to the fullest extent possible to reduce duplication between NEPA and comparable State and  local requirements, unless the agencies are specifically barred from doing so by some other law.  Except for cases covered by paragraph (a) of this section, such cooperation shall to the fullest extent possible include joint environmental impact statements.  In such cases one or more Federal agencies and one or more State or local agencies shall be joint lead agencies.  Where State laws or local ordinances have environmental impact statement requirements in addition to but not in conflict with those in NEPA, Federal agencies shall cooperate in fulfilling these requirements as well as those of Federal laws so that one document will comply with all applicable laws. 

(d) To better integrate environmental impact statements into State or local planning processes, statements shall discuss any inconsistency of a proposed action with any approved State or local plan and laws (whether or not federally sanctioned).  Where an inconsistency exists, the statement should describe the extent to which the agency would reconcile its proposed action with the plan or law.

The NEPA process is intended to help public officials make decisions that are based on environmental consequences, and that take actions to protect, restore, and enhance the environment and preserve local custom and culture.  NEPA and the implementing CEQ regulations require all federal agencies to coordinate with county governments as outlined above.  County governments can always resort to use of the NEPA process regardless of the federal agency, law, program, or action involved.  Significantly, pertinent federal agencies (e.g., U.S. Forest Service, U.S. Bureau of Land Management, U.S. Fish and Wildlife Service, and U.S. Park Service) are mandated in a wide range of laws to comply with NEPA.  Accordingly, the agencies have promulgated regulations to guide them through the NEPA process.  The laws and regulations guiding agency policies and programs vary in their approach to the specific requirements, but they add to the letter and spirit of NEPA and its implementing CEQ regulations.

B.2
U.S. Forest Service Land & Resource Planning/NEPA Processes

Laws requiring the Forest Service (FS) to consider county governments in its planning processes have become more explicit over time.  For example, the Multiple Use and Sustained Yield Act of 1960 directed the Secretary of Agriculture “to develop and administer the renewable surface resources of the national forests for multiple use and sustained yield of the several products and services obtained therefrom.”
  However, the act merely authorized the Secretary of Agriculture “to cooperate with interested State and local governmental agencies and others in the development and management of the national forests.”
  The Forest and Rangeland Renewable Resources Planning Act of 1974 (RPA) strengthened the opportunity for county input.  In Section 3, the RPA recognized the importance of renewable forest and range resources, and directed the Secretary of Agriculture to prepare a Renewable Resource Assessment.  The RPA elevated the relationship between the FS and the county governments from one of cooperation to one of coordination with the following requirement:

6(a) As a part of the Program provided for by section 3 of this Act, the Secretary of Agriculture shall develop, maintain, and, as appropriate, revise land and resource management plans for units of the National Forest System, coordinated with the land and resource management planning processes of State and local governments and other Federal agencies.
  [Emphasis added]
The RPA was extensively amended by the National Forest Management Act of 1976.  Significantly, Section 6(a) of the RPA, quoted above, was not amended.  The National Forest Management Act requires that each plan developed “be revised (A) from time to time when the Secretary finds conditions in a unit have significantly changed, but at least every fifteen years.”
  The FS must coordinate land use planning efforts with those of county governments under this act or through the NEPA process.

The FS has promulgated regulations for developing, adopting, and revising land and resource management plans for the National Forest System.  The regulations prescribe how land and resource management planning will be conducted on National Forest System lands.
  The purposes and principles involved regarding planning coordination with county governments and preservation of culture and economic and community stability are articulated as follows:


The resulting plans shall provide for multiple use and sustained yield of goods and services from the National Forest System in a way that maximizes long term net public benefits in an environmentally sound manner.

(b) Plans guide all natural resource management activities and establish management standards and guidelines for the National Forest System.  They determine resource management practices, levels of resource production and management, and the availability and suitability of lands for resource management.  Regional and forest planning will be based on the following principles:

(5)
Preservation of important historic, cultural, and natural aspects of our national heritage;

(9)
Coordination with the land and resource planning efforts of other Federal agencies, State and local governments, and Indian tribes;

(13)
Management of National Forest System lands in a manner that is sensitive to economic efficiency; and

(14)
Responsiveness to changing conditions of land and other resources and to changing  social and economic demands of the American people.
  [Emphasis added]
These regulations apply to the National Forest System, which includes special areas, such as wilderness, wild and scenic rivers, national recreation areas, and national trails.  Whenever the special areas require additional consideration by the Forest Service, this planning process applies.
  The regulations stipulate that each forest supervisor shall develop a forest plan for administrative units of the National Forest System.
  An administrative unit for this purpose can be a national forest, or all lands for which a forest supervisor has responsibility (e.g., a national forest and one or more special areas), or a combination of national forests within the jurisdiction of a single forest supervisor (see fn.​25).

Specific processes and requirements for accomplishing the purposes and principles of planning coordination with county governments and the protection of culture and community stability are provided as follows:

(a)
The responsible line officer shall coordinate regional and forest planning with the equivalent and related planning efforts of other Federal agencies, State and local governments, and Indian tribes.

(c)
The responsible line officer shall review the planning and land use policies of other Federal agencies, State and local governments, and Indian tribes.  The results of this review shall be displayed in the environmental impact statement for the plan (40 CFR 1502.16(c), 1506.2).  The review shall include—

(1)
Consideration of the objectives of other Federal, State and local governments, and Indians [sic] tribes, as expressed in their plans and policies;

(2)
An assessment of the interrelated impacts of these plans and policies;

(3)
A determination of how each Forest Service plan should deal with the impacts identified; and,

(4)
Where conflicts with Forest Service planning are identified, consideration of alternatives for their resolution.

(d) In developing land and resource management plans, the responsible line officer shall meet with the designated State official (or designee) and representatives of other Federal agencies, local governments and Indian tribal governments at the beginning of the planning process to develop procedures for coordination.  As a minimum, such conferences shall also be held after public issues and management concerns have been identified and prior to recommending the preferred alternative.  Such conferences may be held in conjunction with other public participation activities, if the opportunity for government officials to participate in the planning process is not thereby reduced.

(e) In developing the forest plan, the responsible line officer shall seek input from other Federal, State and  local governments, and universities to help resolve management concerns in the planning process and to identify areas where additional research is needed.  This input should be included in the discussion of the research needs of the designated forest planning area.

(f) A program of monitoring and evaluation shall be conducted that includes consideration of the effects of National Forest management on land, resources, and communities adjacent to or near the National Forest being planned and the effects upon National Forest management of activities on nearby lands managed by other Federal or other government agencies or under the jurisdiction of local governments.
  [Emphasis added]
The agency regulations also reflect the specific requirements to protect the economic and community stability of a county.  The preparation, revision, or significant amendment of a forest plan includes the formulation of reasonable alternatives according to NEPA procedures.
  The alternatives must be in sufficient detail to provide the following information regarding economic and community stability:

The physical, biological, economic, and social effects of implementing each alternative considered in detail shall be estimated and compared according to NEPA procedures.  These effects include those described in NEPA procedures (40 CFR 1502.14 and 1502.16) and at least the following:

(3)
Direct and indirect benefits and costs, analyzed in sufficient detail to estimate—

(iii)
the economic effects of alternatives, including impacts on present net value, total receipts to the Federal Government, direct benefits to users that are not measured in receipts to the Federal Government, receipt shares to State and local governments, income, and employment in affected areas;...
  [Emphasis added]
The significant physical, biological, economic, and social effects of each management alternative shall be evaluated in detail.
  [Emphasis added]  

Further:

The evaluation shall include a comparative analysis of the aggregate effects of the management alternatives and shall compare present net value, social and economic impacts, outputs of goods and services, and overall protection and enhancement of environmental resources (see fn. 29).  [Emphasis added]
Upon implementation, the plan shall be evaluated to determine how well objectives have been met and how closely management standards and guidelines have been applied.  Necessary changes in management direction, revisions, or amendments to the forest plan as necessary, shall be recommended to the forest supervisor.

B.3
U.S. Bureau of Land Management Land & Resource Planning/NEPA Processes

The guiding statute for the Bureau of Land Management (BLM) to administer public lands is the Federal Land Policy and Management Act of 1976 (FLPMA).  The statute defines the term “public lands” as any land and interest in land owned by the United States within the several States and administered by the Secretary of the Interior through the Bureau of Land Management, without regard to how the United States acquired ownership, except:  (1) lands located on the Outer Continental Shelf; and (2) lands held for the benefit of Indians, Aleuts, and Eskimos.  FLPMA specifically requires the BLM to prepare land use plans:

(a)
The Secretary shall, with public involvement and consistent with the terms and conditions of this Act, develop, maintain, and, when appropriate, review land use plans which provide by tracts or areas for the use of the public lands.  Land use plans shall be developed for the public lands regardless of whether such lands previously have been classified, withdrawn, set aside, or otherwise designated for one or more uses.

It is significant to note that FLPMA provides explicit directives for the BLM to coordinate public land use planning with county governments, and to ensure that federal land use plans are consistent with local plans to the maximum extent possible.  The statute details the BLM’s mandate as follows:

(c) In the development and revision of land use plans, the Secretary shall—

(9)
to the extent consistent with the laws governing the administration of the public lands, coordinate the land use inventory, planning, and management activities of or for such lands with the land use planning and management programs of other Federal departments and agencies and of the State and local governments within which the lands are 

located, including, but not limited to, the statewide outdoor recreation plans developed under the Act of September 3, 1964 (78​Stat.​897), as amended, and of or for Indian tribes by, among other things, considering the policies of approved State and tribal land resource management programs.  In implementing this directive, the Secretary shall, to the extent he finds practical, keep apprised of State, local, and tribal land use plans; assure that consideration is given to those State, local, and tribal plans that are germane in the development of land use plans for public lands; assist in resolving, to the extent practical, inconsistencies between Federal and non-Federal Government plans, and shall provide for meaningful public involvement of State and local government officials, both elected and appointed, in the development of land use programs, land use regulations, and land use decisions for public lands, including early public notice of proposed decisions which may have a significant impact on non-Federal lands.  Such officials in each State are authorized to furnish advice to the Secretary with respect to the development and revision of land use plans, land use guidelines, land use rules, and land use regulations for the public lands within such State and with respect to such other land use matters as may be referred to them by him.  Land use plans of the Secretary under this section shall be consistent with State and local plans to the maximum extent he finds consistent with Federal law and the purposes of this Act.

(f) The Secretary shall allow an opportunity for public involvement and by regulation shall establish procedures, including public hearings where appropriate, to give Federal, State, and local governments and the public, adequate notice and opportunity to comment upon and participate in the formulation of plans and programs relating to the management of the public lands.
  [Emphasis added]
FLPMA provides additional requirements regarding the opportunity for county governments to participate in, and to influence BLM land use policies, plans, and programs.  Land conveyances are addressed as follows:

Sec. 210. At least sixty days prior to offering for sale or otherwise conveying public lands under this Act, the Secretary shall notify the Governor of the State within which such lands are located and the head of the governing body of any political subdivision of the State having zoning or other land use regulatory jurisdiction in the geographical area within which such lands are located, in order to afford the appropriate body the opportunity to zone or otherwise regulate, or change or amend existing zoning or other regulations concerning the use of such lands prior to such conveyance.  The Secretary shall also promptly notify such public officials of the issuance of the patent or other document of conveyance for such lands.

FLPMA provides further:

That the Secretary shall not make conveyances of public lands containing terms and conditions which would, at the time of the conveyance, constitute a violation of any law or regulation pursuant to the State and local land use plans, or programs.

FLPMA is also clear regarding its effect on existing rights as follows:

(g) Nothing in this Act shall be construed as limiting or restricting the power and authority of the United States or—

(6)
as depriving any State or political subdivision thereof of any right it may have to exercise civil and criminal jurisdiction on the national resource lands;
 or as amending, limiting, or infringing the existing laws providing grants of lands to the States.

(h)
All actions by the Secretary concerned under this Act shall be subject to valid existing rights.

Regulations have been issued regarding resource and land use planning by the BLM.  The regulations are more detailed and specific than those pertaining to the FS in the matters of coordination with county governments and protection of custom, culture, and economic and community stability of counties.  

BLM regulations use the terms “consistent” and “local government” which are defined:

(c)
Consistent means that the Bureau of Land Management plans will adhere to the terms, conditions, and decisions of officially approved and adopted resource related plans, or in their absence, with policies and programs, subject to the qualifications in Section 1615.2 of this title.

(e)
Local government means any political subdivision of the State and any general purpose unit of local government with resource planning, resource management zoning, or land use regulation authority.

Relevant plans of the BLM, which are subject to coordination with county government and county land use plans, are called “resource management plans.”  However, amendments to older plans such as management framework plans are also subject to coordination requirements.
  Approval of a resource management plan is considered a major federal action significantly affecting the quality of the human environment.  Thus, the NEPA process applies.

BLM regulations are specific in requiring coordination and consistency between federal land use plans and local plans.  If conflicts exist, or local plans do not exist, the regulations require BLM to make every reasonable effort to resolve the conflicts and be consistent with existing local policies and programs.  In order to convey the spirit as well as the letter of the regulations, pertinent elements are quoted below:

Section 1610.3-1  Coordination of planning efforts.

(a)
In addition to the public involvement prescribed by Section 1610.2 of this title the following coordination is to be accomplished with other Federal agencies, State and local governments, and Indian tribes.  The objectives of the coordination are for the State Directors and District and Area Managers to keep apprised of non-Bureau of Land Management plans; assure that consideration is given to those plans that are germane in the development of resource management plans for public lands; assist in resolving, to the extent practicable, inconsistencies between Federal and non-Federal government plans; and provide for meaningful public involvement of other Federal agencies, State and local government officials, both elected and appointed, and Indian tribes in the development of resource management plans, including early public notice of proposed decisions which may have a significant impact on non-Federal lands.

(b)
State Directors and District and Area Managers shall provide other Federal agencies, State and local governments, and Indian tribes opportunity for review, advice, and suggestion on issues and topics which may affect or influence other agency or other government programs.  To facilitate coordination with State governments, State Directors should seek the policy advice of the Governor(s) on the timing, scope and coordination of plan components; definition of planning areas; scheduling of public involvement activities, and the multiple use opportunities and constraints on public lands.  State Directors may seek written agreements with Governors or their designated representatives on processes and procedural topics such as exchanging information, providing advice and participation, and time-frames for receiving State government participation and review in a timely fashion.  If an agreement is not reached, the State Director shall provide opportunity for Governor and State agency review, advice and suggestions on issues and topics that the State Director has reason to believe could affect or influence State government programs.

(c)
In developing guidance to District Mangers, in compliance with section 1611 of this title, the State Director shall:

(1)
Ensure that it is as consistent as possible with existing officially adopted and approved resource related plans, policies or programs of other Federal agencies, State agencies, Indian tribes and local governments that may be affected as prescribed by Section 1610.3-2 of this title;

(2)
Identify areas where the proposed guidance is inconsistent with such policies, plans or programs and provide reasons why the inconsistencies exist and cannot be remedied; and

(3)
Notify the other Federal agencies, State agencies, Indian tribes or local governments with whom consistency is not achieved and indicate any appropriate methods, procedures, actions and/or programs which the State Director believes may lead to resolution of such inconsistencies.

(d)
A notice of intent to prepare, amend, or revise a resource management plan shall be submitted, consistent with State procedures for coordination of Federal activities, for circulation among State agencies.  This notice shall also be submitted to Federal agencies, the heads of county boards, other local government units and Tribal Chairmen or Alaska Native Leaders that have requested such notices or that the responsible line manager has reason to believe would be concerned with the plan or amendment.  These notices shall be issued simultaneously with the public notices required under Section 1610.2(b) of this title.

(e)
Federal agencies, State and local governments and Indian tribes shall have the time period prescribed under Section 1610.2 of this title for review and comment on resource management plan proposals.  Should they notify the District or Area Manager, in writing, of what they believe to be specific inconsistencies between the Bureau of Land Management resource management plan and their officially approved and adopted resources related plans, the resource management plan documentation shall show how those inconsistencies were addressed and, if possible, resolved.

Section 1610.3-2.  Consistency requirements.

(a)
Guidance and resource management plans and amendments to management framework plans shall be consistent with officially approved or adopted resource related plans, and the policies and programs contained therein, of other Federal agencies, State and local governments and Indian tribes, so long as the guidance and resource management plans are also consistent with the purposes, policies and programs of Federal laws and regulations applicable to public land, including Federal and State pollution control laws as implemented by applicable Federal and State air, water, noise, and other pollution standards or implementation plans.

(b)
In the absence of officially approved or adopted resource-related plans of other Federal agencies, State and local governments and Indian tribes, guidance and resource management plans shall, to the maximum extent practical, be consistent with officially approved and adopted resource-related policies and programs of other Federal agencies, State and local governments and Indian tribes.  Such consistency will be accomplished so long as the guidance and resource management plans are consistent with the policies, programs and provisions of Federal laws and regulations applicable to public lands, including, but not limited to, Federal and State air, water, noise and other pollution standards or implementation plans.

(c)
State Directors and District and Area Managers shall, to the extent practicable, keep apprised of State and local governmental and Indian tribal policies, plans, and programs, but they shall not be accountable for ensuring consistency if they have not been notified, in writing, by State and local governments or Indian tribes of an apparent inconsistency.

(d)
Where State and local government policies, plans, and programs differ, those of the higher authority will normally be followed.

(e)
Prior to the approval of a proposed resource management plan, or amendment to a management framework plan or resource management plan, the State Director shall submit to the Governor of the State(s) involved, the proposed plan or amendment and shall identify any known inconsistencies with State or local plans, policies or programs.  The Governor(s) shall have 60 days in which to identify inconsistencies and provide recommendations in writing to the State Director.  If the Governor(s) does not respond within the 60-day period, the plan or amendment shall be presumed to be consistent.  If the written recommendation(s) of the Governor(s) recommend changes in the proposed plan or amendment which were not raised during the public participation process on that plan or amendment, the State Director shall provide the public with an opportunity to comment on the recommendation(s).  If the State Director does not accept the recommendations of the Governor(s), the State Director shall notify the Governor(s) and the Governor(s) shall have 30 days in which to submit a written appeal to the Director of the Bureau of Land Management.  The Director shall accept the recommendations of the Governor(s) if he/she determines that they provide for a reasonable balance between the national interest and the State’s interest.  The Director shall communicate to the Governor(s) in writing and publish in the FEDERAL REGISTER the reasons for his/her determination to accept or reject such Governor’s recommendations.
  [Emphasis added]
Significantly, county governments should keep in contact with the Governor to assure the county needs are considered.  However, if the BLM has been informed regarding county needs, involvement, and plans, the agency should coordinate directly with the county government.  The regulations cited above provide for early involvement of local government in BLM planning activities.  This requirement for early involvement is reinforced in the next section of the regulations:

At the outset of the planning process, the public, other Federal agencies, State and local governments and Indian tribes shall be given an opportunity to suggest concerns, needs, and resource use, development and protection opportunities for consideration in the preparation of the resource management plan.

When the BLM begins the process to amend or develop a resource management plan, the agency is required to consider the ability of the resource area to respond to local needs when formulating reasonable alternatives.  The regulations state:

Factors to be considered may include, but are not limited to:

(e)
Specific requirements and constraints to achieve consistency with policies, plans and programs of other Federal agencies, State and  local government agencies and Indian tribes;

(g)
Degree of local dependence on resources from public lands.
  [Emphasis added]
Clearly, the BLM must consider the impact of its actions on the economies and communities of the counties involved.  Further, after alternatives have been developed, the BLM “...shall estimate and display the physical, biological, economic, and social effects of implementing each alternative considered in detail.”
  [Emphasis added]  The completed draft resource management plan and associated environmental impact statement “...shall be provided for comment to the Governor of the State involved, and to officials of other Federal agencies, State and local governments and Indian tribes that the State Director has reason to believe would be concerned.”
  Upon implementation, the plan shall be monitored to determine whether it needs to be amended.

B.4
U.S. Fish & Wildlife Service Planning/NEPA Process

The Fish and Wildlife Service (FWS) was established by the Fish and Wildlife Act of 1956.
  The FWS has numerous responsibilities, though two of its major programs are of specific concern to county governments.  Those programs are the National Wildlife Refuge System established by the Fish and Wildlife Coordination Act
 and the duty of the FWS to administer the Endangered Species Act.  The FWS, however, has no organic act requiring coordination of planning efforts or protection of custom, culture, and economic and community stability of counties.  Nevertheless, NEPA does apply and counties should remain alert to FWS actions—actions that are subject to the NEPA process.  Further, as described below (C.2 Endangered Species Act), local government does have some recourse regarding threatened or endangered species.  

B.5
National Park Service & County Government Coordination

The National Park Service (NPS) was created as an agency of the Department of the Interior by what is popularly known as the “National Park Service Organic Act.”  The NPS was established to promote and regulate the use of national parks, monuments, and reservations to conserve the scenery and the natural and historic objects and wildlife therein and to provide for their use while leaving them unimpaired for future generations.
  County governments have little recourse regarding administration of relevant areas by the NPS.  However, the statute does authorize the NPS to aid the states and political subdivisions in planning such areas for the “...purpose of developing coordinated and adequate public park, parkway, and recreational-area facilities....”

Congress establishes, abolishes, or revises the boundaries of lands of different federal jurisdiction after receiving recommendations from the affected federal agencies.  If, for example, a national park boundary is under consideration for expansion, it will first be reviewed by the federal agencies administering the surrounding land, perhaps the FS or the BLM.  The NPS also must include in the review process the opportunity for the public to comment.  County government should press for an environmental impact statement to be prepared under the NEPA process if it believes the proposed action would significantly affect the quality of the human environment.  Coordination between the federal government and the county government would then be assured.

C.
COUNTY GOVERNMENT & MISCELLANEOUS FEDERAL LAWS, DIRECTIVES, & COURT DECISIONS

Various federal laws exist that require the involvement of county governments to ensure protection of their custom, culture, and economic and community stability.  The laws sometimes contain language regarding consultation, cooperation, and coordination between the federal and county governments.  From the county perspective, the language in some laws is stronger or more favorable than language in other laws.  Again, counties should begin to avail themselves of the opportunities available to protect themselves under the NEPA process in regard to federal planning activities and the implementation of programs under any of the pertinent federal statutes and regulations.  Several federal statutes of particular concern to county governments, because of their planning implications, include:  Clean Water Act; Endangered Species Act; National Trails System Act; Public Rangelands Improvement Act; Wild Free-Roaming Horses and Burros Act; Wild and Scenic Rivers Act; Wilderness Act; and various acts pertinent to federal wildlife jurisdiction.  These acts and the Presidential Executive Order on just compensation for federal “takings” of private property, and a recent Supreme Court decision regarding the prosecution in state or local courts of constitutional or statutory violations by federal agencies, are discussed below.

C.1
Clean Water Act

The federal wetlands protection effort is a composite of provisions in numerous laws.  The principal federal program that provides regulatory protection for wetlands is found in Section 404 of the Clean Water Act.
  Its intent is to protect water and adjacent wetland areas from adverse environmental impacts due to structural work or modification of waterways, including flood control measures.  Section 404 requires landowners or developers to obtain permits in order to carry out dredging or filling activities in navigable waters.

The permit program is administered by the U.S. Army Corps of Engineers (Corps), using environmental guidance from the U.S Environmental Protection Agency (EPA).  The Corps has had exclusive regulatory jurisdiction over dredging and filling, first under the River and Harbor Act of 1899 and then under Section 404 of the Clean Water Act.  In the 1970s, legal challenges were raised to the Corps’ initial regulations to implement Section 404.  Judicial decisions in key cases led the Corps to revise its program under Section 404 to incorporate jurisdictional definitions that are broad in terms of both regulated waters and adjacent wetlands.  As a result of this judicial and regulatory evolution of the Section 404 program, activities covered by it are now considered to include not only navigable rivers and lakes, but non-navigable streams that flow into navigable waters, wetlands along navigable waters or at the headwaters of interstate waters, and other isolated wetlands.  Further complicating the situation is how “wetlands” are defined.

Regulatory procedures allow for interagency review and comments in the implementation of Section 404, a process which can generate delays, especially for environmentally controversial projects.  EPA is the only Federal agency having veto power over a proposed Corps permit, but the U.S. Fish and Wildlife Service and the U.S. Soil Conservation Service have responsibilities regarding wetlands.  The agencies review and make recommendations on Section 404 permits.  Historically, however, the agencies have often been at odds over interpretation and implementation of the Section 404 program even though they jointly issued a manual in 1989 (Federal Manual for Identifying and Delineating Wetlands) and agreed to use the same definition for determining what is and what is not a wetland.  

Although the agencies were attempting to meet President Bush’s pledge of “no net loss” of wetlands, the quagmire of conflicting regulations, policies, and interpretations has wreaked havoc with many landowners and developers.  Permits often cannot be obtained to pursue projects even though in many instances the area involved is only marginally a wetland.  Delays are often caused as the agencies bicker over what constitutes a wetland or whether other environmental concerns should be considered.  The delays sometimes lead to expensive contract disputes and similar problems for involved landowners and developers.  

Considerable dissatisfaction had led to a broad public backlash.  As a result, several comprehensive Section 404 reform bills have been introduced into Congress.  However, in an effort to address the situation, and thus forestall action by Congress, the Administration announced (August 1991) a proposed three-part plan to address the problems and still meet the goal of no net loss of wetlands.  The plan would:

1.
Strengthen wetlands acquisition programs and other efforts to protect wetlands;

2.
Revise the interagency manual defining wetlands to ensure that it is workable; and

3.
Improve and streamline the current regulatory system.

The outcome of Congressional action and the Administration’s plan, including the new definition of wetlands, will be important to county governments.  The issuance of permits can be a major source of delay and an economic burden, and can affect how landowners and industrial interests use their property.  County government is advised to remain alert to the impact of “wetlands” designations on these permits and land uses and how they impact custom, culture, and economic and community stability.  If necessary, county government can seek involvement under the NEPA process.

C.2
Endangered Species Act

The 1988 amendments to the Endangered Species Act (ESA) require the U.S. Fish and Wildlife Service (FWS)
 to notify state and county governments regarding all proposed listings of threatened or endangered species, all proposed additions or changes in critical habitat designations, and all proposed protective regulations.
  Once the  county government is notified of a proposed species listing, proposed critical habitat designation, or proposed protective regulation, the local government can take action to mitigate the effects of the proposed action or regulation on local economies.

C.2.1
Purpose & Listing Requirements Under the Endangered Species Act

The purposes of the ESA are to: (1) provide a means to conserve the ecosystems upon which endangered and threatened species depend, and (2) provide a program for the conservation of such threatened and endangered species.
  A “threatened” species is a species likely to become endangered throughout all or a significant portion of its range within the foreseeable future.
  An “endangered” species is a species that is endangered throughout all or a significant portion of its range.

C.2.2
Threatened or Endangered Species Listing

The Listing of a threatened or endangered species by the Secretary is to be based on the best scientific and commercial data available, after taking into account those efforts of a State, or any political subdivision of a state, to protect the species.
  The listing determination is based solely on the basis of best scientific and commercial data available; there is no consideration of the economic impacts of the listing of that species.  

C.2.3
Designation of Critical Habitat

Critical habitat is the specific area (within the geographical range of the species) occupied by the species at the time it is listed, containing those physical or biological features essential to the conservation of the species.  These features may require special consideration or protection.
  Critical habitat may also include areas outside the geographical area occupied by the species at the time it is listed, if the Secretary determines that those areas are essential for the conservation of the species.
  The Secretary shall designate critical habitat concurrently with the process of making a determination that a species is threatened or endangered.
  Subject to a few exceptions, failure to designate critical habitat in the required timely manner is a violation of the statute. 

Critical habitat designations are to be based on the best scientific data available after taking into consideration economic impacts and other relevant concerns.
  Failure to consider economic impacts is a violation of the statute.  The Secretary may exclude an area from critical habitat if he or she determines that the benefits of such exclusion outweigh the benefits of designating the areas as critical habitat.  Areas may be excluded as determined by the best scientific and commercial data available unless the failure to designate such an area as critical habitat will result in the extinction of the species.

C.2.4
Protective Regulations & Recovery Plans

The Secretary is required to issue protective regulations and to develop and implement recovery plans to provide for the conservation and survival of threatened and endangered species unless he or she finds that such a plan will not promote the conservation of the species.
 

C.2.5
Sensitive Species Program

Federal agencies have been notified that they are to give “additional consideration” to those plant and animal species that the FWS may be considering, but does not have adequate data to list as threatened or endangered.  Often this is called the “sensitive species” program.

C.2.6
County Government Participation Under the Endangered Species Act

The ESA was amended in October 1988, to allow State and county governments the opportunity to participate in, and to influence, all proposed species listings, proposed designations of critical habitat, and proposed protective regulations.

C.2.7
County Government Participation in the Species Listing & Critical Habitat Designation Process

The 1988 amendments to the ESA require that county governments are to be notified regarding the listing, delisting, or reclassification of a threatened or endangered species or designation or revision of its critical habitat.  This notification must be “actual notice.”
  Actual notice means that the county must receive a letter regarding any of the above endangered species actions.  General newspaper or Federal Register notice is not enough.  Once notified, the county government has the opportunity to comment on the proposed species listing or critical habitat designation.  If the county government disagrees with the FWS decisions, the FWS must specifically respond to the comments of local government in writing.
   The courts have stated that the failure of the federal agency to adequately respond to comments made by the county government (or the public) will void the final decision.
  

C.2.8
County Government Participation in the Development of Recovery Plans

The ESA requires that priority be given to developing recovery plans to protect threatened or endangered species from construction, development, or other forms of economic activity.
  Direct county governmental input and involvement in drafting recovery plans under the ESA is minimal.  The ESA requires only that public notice and an opportunity for public review and comment on recovery plans be provided.  The information provided by the public must be considered prior to approval of the plan.
  Further, other agencies must consider all information presented during the public comment period prior to implementation of a new or revised recovery plan.

Other alternatives under the ESA exist that provide the opportunity for a county to protect its interests.  The FWS may obtain the services of appropriate public and private agencies, institutions, and persons in developing and implementing recovery plans.
  County governments that employ a qualified person may thus arrange to have pertinent input into recovery plans.  Further, a county may be able to preclude the FWS from developing and implementing a recovery plan within the county by entering into a cooperative agreement with the FWS whereby the county would have responsibility for recovery plans.  The FWS must enter into such cooperative agreements with states that establish and maintain an adequate and active program to conserve threatened or endangered species.
  Proposals submitted by state agencies must meet requirements specified in the ESA and be approved annually.  The term “state agency” is defined as “...any State agency, department, board, commission, or other governmental entity which is responsible for the management and conservation of fish, plant, or wildlife resources within a State.”
  [Emphasis added]  If it can be established that such authority resides at the county level, “state agency” would include the board of county commissioners, particularly since the County is a political subdivision of the State.

Although expensive and time consuming, counties do have the option of exercising authority in this arena.  If a threatened or endangered species occurs in only one county, local assumption of responsibility for a recovery plan might merit the effort, especially considering the fact that the ESA makes provisions for funding 75% of the cost of implementation of the recovery plan.  Additionally, if the involved species occurs in counties across state lines, the ESA makes provisions for funding 90% of the cost of implementing the recovery plan.  If such a species occurs in several adjacent counties, perhaps a coalition of counties could cooperatively pursue a common recovery plan, thus thwarting a federal recovery plan with its serious implications and problems for county sovereignty.  

Perhaps a more realistic approach to obtaining meaningful county input is to pursue the heretofore little used (by counties) NEPA process.  Designation of critical habitat or preparation of recovery plans should be considered major federal actions significantly affecting the quality of the human environment.  County governments can press for an environmental impact statement under the NEPA process to evaluate federal actions regarding critical habitat and recovery plans, thus forcing federal coordination with the county. 

C.3
National Trails System Act

The purpose of the National Trails System Act is to provide for outdoor recreation needs and to promote the preservation and use of outdoor areas and historic resources of the Nation.
  The act does provide specific language important to county governments.  If trails meet specified criteria, the Secretary of Agriculture or the Secretary of the Interior “...may establish and designate national recreation trails, with the consent of the Federal agency, State, or political subdivision having jurisdiction over the lands involved....
  [Emphasis added]  Catron County can exercise jurisdiction over affected lands as allowed by New Mexico statutes, if the appropriate county ordinances exist.
  National recreation trails are accorded a different status in the law compared with national scenic or national historic trails.  The latter two can only be authorized and designated by Act of Congress.
  Studies by the Secretary of Agriculture or the Secretary of the Interior to determine if other trails should be designated as national scenic or national historic trails shall be made in “cooperation with interested...State, and local governmental agencies....”
  Further, the Secretary involved with a particular national scenic or national historic trail “shall, in administering and managing the trail, consult with the heads of all other affected State...agencies.”

C.4
Public Rangelands Improvement Act

Section 8 of the Public Rangelands Improvement Act of 1978
 specifically requires the Bureau of Land Management (BLM) and the U.S. Forest Service (FS) to engage in careful and considered consultation, cooperation, and coordination with grazing permittees, lessees, and landowners involved, the district grazing advisory boards, and any state or states having lands within the area (i.e., not merely ‘interested parties’), in the development and revision of Allotment Management Plans (AMPs).  The words “careful and considered,” and the explicit exclusion of ‘interested parties’ in the legislation, indicate that Congress intended Section 8 to be a very specific and limited process:  A process intended to ensure meaningful and productive interchange between the identified parties and the pertinent agency in matters relating to AMPs.  Section 8 establishes the obligation of the agencies to engage in good faith cooperation, consultation, and coordination with the specified parties apart from other public participation requirements associated with development or amendment of AMPs.  Section 8 also establishes the grazing permittees and lessees as unique parties in regard to the development and revision of AMPs.  The term “coordinate,” for example, means the state of being “equal, of the same rank, order, degree, or importance; not subordinate.”
  Applied to the development or revision of AMPs, coordination means that the working relationship between agency staff and the specified parties is intended by Congress to be more than simple consultation and cooperation.  The point to be emphasized is that coordination with county government under this comprehensive plan is not sufficient.  Coordination must be effected with the parties specified in Section 8.

C.5
Wild Free-Roaming Horses & Burros Act

Congress passed the Wild Free-Roaming Horses and Burros Act with the stated purpose that these animals “shall be protected from capture, branding, harassment, or death; and to accomplish this they are to be considered in the area where presently found, as an integral part of the natural system of the public lands.”
  The act applies to unbranded and unclaimed wild free-roaming horses and burros on public lands of the United States.
 The Act applies specifically to public lands administered by the Secretary of Agriculture through the Forest Service and the Secretary of the Interior through the BLM.
  Horses or burros protected under this act which stray from public lands onto privately owned lands remain protected.  Landowners, however, can request, and federal officials shall, have the animals removed.
  

The law does not, in itself, require federal land use plans that deal with wild free-roaming horses and burros to be coordinated with county land use plans.  It does authorize the appropriate Secretary to enter into cooperative agreements with the State and  governmental agencies.
  The county can use NEPA to obtain County Environmental Impact Statements and local public hearings.

C.6
Wild & Scenic Rivers Act

Certain selected rivers, and their immediate environments, are protected by the Wild and Scenic Rivers Act.
  The national wild and scenic rivers system includes only rivers authorized for inclusion therein by Act of Congress or by State(s) legislation that meets the approval of the Secretary of the Interior.
  “A wild, scenic or recreational river area eligible to be included in the system is a free-flowing stream and the related adjacent land area” that possess specified values.
  The values are “outstandingly remarkable scenic, recreational, geologic, fish and wildlife, historic, cultural, or other similar values....”
  The boundaries that comprise “the related adjacent land area” varies depending upon when the river was included as a component in the system.  The first rivers included in the system contained boundaries with “an average of not more than 320 acres of land per mile measured from the ordinary high water mark on both sides of the river.”
  The boundaries of rivers included at later dates contained “that area measured within one-quarter mile from the ordinary high water mark on each side of the river.”
  The statutes do not specify boundary requirements for future additions to the system.

Pertinent federal agencies must prepare a comprehensive management plan for rivers designated on or after January 1, 1986.  The plan is to be prepared after consultation with State and local governments within three fiscal years after designation.
  All boundaries, classifications, and plans for rivers designated prior to January 1, 1986, must be reviewed for conformity with the statutes within 10 years through regular agency planning processes.
 

Additional opportunity for the involvement of local government is provided in the statutes.  The pertinent federal agency administering any component of the national wild and scenic rivers system “may enter into written cooperative agreements with the Governor of a State, the head of any State agency, or the appropriate official of a political subdivision of a State for State or local governmental participation in the administration of the component.  The States and their political subdivisions shall be encouraged to cooperate in the planning and administration of components of the system which include or adjoin State- or county-owned lands.”

The spirit of the intended cooperation is further evidenced in the statutes with the following mandate by Congress:

(1)
The Secretary of the Interior, the Secretary of Agriculture, or the head of any other Federal agency, shall assist, advise, and cooperate with States or their political subdivisions, landowners, private organizations, or individuals to plan, protect, and manage river resources.  Such assistance, advice, and cooperation may be through written agreements or otherwise.  This authority applies within or outside a federally administered area and applies to rivers which are components of the National Wild and Scenic Rivers System and to other rivers.

The Secretary of Agriculture and the Secretary of the Interior are directed to study and submit a report to the President “on the suitability or nonsuitability for addition to the national wild and scenic rivers system of rivers which are designated...[in the statutes] or hereafter by the Congress as potential additions to such system.”

Before submitting any such report to the President and the Congress, copies of the proposed report shall be submitted to the Governor of the State or States in which they are located or to an officer designated by the Governor to receive the same.

Recommendations or comments on the proposal furnished within 90 days, together with the Secretary’s or Secretaries’ comments, must be included with the transmittal to the President and the Congress.
 

C.7
Wilderness Act 

The National Wilderness Preservation System established by Congress is comprised of the federally owned lands designated as “wilderness areas.”  The purpose of these lands is to secure the benefits of an enduring resource of wilderness.
  “Wilderness” is defined in the act as follows:

A wilderness, in contrast with those areas where man and his own works dominate the landscape, is hereby recognized as an area where the earth and its community of life are untrammeled by man, where man himself is a visitor who does not remain.  An area of wilderness is further defined to mean in this chapter an area of underdeveloped Federal land retaining its primeval character and influence, without permanent improvements or human habitation, which is protected and managed so as to preserve its natural conditions and which: (1) generally appears to have been affected primarily by the forces of nature, with the imprint of man’s work substantially unnoticeable; (2) has outstanding opportunities for solitude or a primitive and unconfined type of recreation; (3) has at least five thousand acres of land or is of sufficient size as to make practicable its preservation and use in an unimpaired condition; and (4) may also contain ecological, geological, or other features of scientific, educational, scenic, or historical value.

The Wilderness Act does not address the issue of federal land use plans being coordinated with county land use plans.  Further, when any area is under consideration for preservation as wilderness, or any modification or adjustment of boundaries of any wilderness area is under review, State and county governments may only submit their views on the proposed action as follows:

(d)
(1)
The Secretary of Agriculture and the Secretary of the Interior shall, prior to submitting any recommendations to the President with respect to the suitability of any area for preservation as wilderness—

(C)
at least thirty days before the date of a hearing advise the Governor of each State and the governing board of each county, or in Alaska the borough, in which the lands are located, and Federal departments and agencies concerned, and invite such officials and Federal agencies to submit their views on the proposed action at the hearing or by no later than thirty days following the date of the hearing.

(2)
Any views submitted to the appropriate Secretary under the provisions of (1) of this subsection with respect to any area shall be included with any recommendations to the President and to Congress with respect to such area.

(e)
Any modification or adjustment of boundaries of any wilderness area shall be recommended by the appropriate Secretary after public notice of such proposed and public hearing or hearings as provided in subsection (d) of this section.

Several special provisions in the Wilderness Act regarding wilderness areas may be pertinent to county land use planning:

Minerals —Subject to valid rights then existing, effective January 1, 1984, the minerals in lands designated by this chapter as wilderness areas are withdrawn from all forms of appropriation under the mining laws and from disposition under all laws pertaining to mineral leasing and all amendments thereto.

Water —Within wilderness areas in the national forests designated by this chapter, (1) the President may, within a specific area and in accordance with such regulations as he may deem desirable, authorize prospecting for water resources, the establishment and maintenance of reservoirs, water-conservation works, power projects, transmission lines, and other facilities needed in the public interest, including the road construction and maintenance essential to development and use thereof, upon his determination that such use or uses in the specific area will better serve the interests of the United States and the people thereof than will its denial.

Nothing in this chapter shall constitute an express or implied claim or denial on the part of the Federal Government, as to exemption from State water laws.

Livestock grazing —...the grazing of livestock, where established prior to September 3, 1964, shall be permitted to continue subject to such reasonable regulations as are deemed necessary by the Secretary of Agriculture.

Commercial services —Commercial services may be performed within the wilderness areas designated by this chapter to the extent necessary for activities which are proper for realizing the recreational or other wilderness purposes of the areas.

State jurisdiction of fish and wildlife —Nothing in this chapter shall be construed as affecting the jurisdiction or responsibilities of the several States with respect to wildlife and fish in the national forests.

The Wilderness Act addresses access to privately owned lands and mining claims, and federal acquisition of privately owned lands within the perimeter of wilderness areas:

[a]
...In any case where State-owned or privately owned land is completely surrounded by national forest lands within areas designated by this chapter as wilderness, such State or private owner shall be given such rights as may be necessary to assure adequate access to such State-owned or privately owned land by such State or private owner and their successors in interest, or the State-owned land or privately owned land shall be exchanged for federally owned land in the same State of approximately equal value under authorities available to the Secretary of Agriculture:  Provided, however, that the United States shall not transfer to a State or private owner any mineral interests unless the State or private owner relinquishes or causes to be relinquished to the United States the mineral interest in the surrounded land.

(b)
...In any case where valid mining claims or other valid occupancies are wholly within a designated national forest wilderness area, the Secretary of Agriculture shall, by reasonable regulations consistent with the preservation of the area as wilderness, permit ingress and egress to such surrounded areas by means which have been or are being customarily enjoyed with respect to other such areas similarly situated.

(c)
...Subject to the appropriation of funds by Congress, the Secretary of Agriculture is authorized to acquire privately owned land within the perimeter of any area designated by this chapter as wilderness if (1) the owner concurs in such acquisition or (2) the acquisition is specifically authorized by Congress.

County involvement in all federal actions taken under the authority of the Wilderness Act can be pursued and attained through the NEPA process, i.e., by requiring a County Environmental Impact Statement be completed and local hearings.  

C.8
Federal Wildlife Jurisdiction

It is difficult to state precisely what constitutes federal wildlife law because of the important doctrine of state ownership of resident wildlife.  Limited federal control over wildlife has been justified under several provisions of the U.S. Constitution.  Federal wildlife jurisdiction has been constitutionally interpreted to stem from the authority delegated to the Congress to:  (1) create and regulate a federal government, i.e., Congress can create national monuments, national parks, and national refuges, and protect the resources within them; (2) make treaties, i.e., control, supervision, and management of migratory species such as ducks and geese can have international implications and are subject to treaty power; (3) regulate foreign and interstate commerce, i.e., can control shipment of carcasses in interstate commerce; and, (4) lay and collect taxes, duties, imposts, and excises, i.e., can enforce federal wildlife laws.  The Congress also has the right to make all laws necessary and proper to carry out existing powers.

The first federal wildlife law was passed in 1900 and the body of federal wildlife law is now quite voluminous and complex.  One consequence of this situation is that the legislative programs established by federal laws require vast administrative bureaucracies to implement them.  Although each state still has its own set of wildlife laws, there are federal laws common to all states.  County governments are advised to be aware of pertinent federal wildlife laws as necessary and to use NEPA County EISs where proper.

C.9
Presidential Executive Order on Taking of Private Property Rights

President Reagan issued an Executive Order (EO) that requires all federal departments and agencies to avoid actions which infringe on private property rights.  Issued March 15, 1988, Executive Order No. 12630 is entitled Governmental Actions and Interference with Constitutionally Protected Property Rights.  

Actions undertaken by governmental officials that result in a physical invasion or occupancy of private property, and regulations imposed on private property that substantially affect its value or use, may constitute a taking of property.  Further, governmental action may amount to a taking even though the action results in less than a complete deprivation of all use or value, or of all separate and distinct interests in the same private property and even if the action constituting a taking is temporary in nature.

Further, the EO includes “undue delays in decision-making during which private property use is interfered with carry a risk of being held to be takings.”  Takings require financial compensation and due process.  In addition, the EO establishes an ongoing process within the government for assessing the impact on property rights by all federal actions, policies, regulations, proposed regulations, legislation, proposed legislation, and other policy statements that if implemented or enacted could effect a taking.  The EO does not, and legally cannot, prohibit takings, but it directs the government to prevent unnecessary takings and it creates a way to eliminate inadvertent takings.  

Recent Supreme Court decisions have imposed strict limits on how far government regulations can restrict the owner’s use of his or her own private property.  Cases like Nollan v. California Coastal Commission
 and First English Evangelical Lutheran Church of Glendale v. County of Los Angeles
 and Lucas v. So. Carolina Coastal Council
 have tightened the standard determining when a restriction on property use becomes a “taking” for which the government has to pay.  The two cases determine that even a temporary and/or partial deprivation of the economic use of private property caused by a governmental action could amount to a taking.  If a taking occurs, the government must prove that there is a public purpose that warrants the taking and must provide just financial compensation and due process.  Undue delays in the government’s decision-making process, concerning a permit for example, could lead to a takings action according to these landmark cases. 

Prompted by these decisions and by his philosophy on limited government, individuals’ rights, and reducing federal expenditures, President Reagan issued the EO.  The EO rearticulates the Supreme Court’s rigorous interpretation of the Fifth Amendment.  It reminds government officials that even actions taken to protect public health and safety—actions which are usually given wide latitude by the courts—are subject to this EO.  

The EO covers all governmental actions that could have a restrictive impact on property use or value.  And while the EO is not itself a Statute, it is binding within the limits of existing law.  Its authority is permanent unless it is amended or repealed by the issuing President.

Specifically, the EO establishes a process that requires:

1.
Guidelines for the Evaluation of Risk and Avoidance of Unanticipated Takings be prepared by the Attorney General to be used by the executive departments and agencies as the yardstick for making what is commonly referred to as a “Taking Implications Assessment” (TIA).

2.
Designation of an official in each executive department and agency responsible for compliance with the EO.

3.
Executive departments and agencies to the extent permitted by law, assess the takings implications of proposed regulatory actions and address the merits of those actions in light of the identified takings implications in all required submissions made to the Office of Management and Budget.

4.
Each executive department and agency must report annually an itemized compilation of all awards of just compensation for takings.

In general, compliance by the federal government with the EO and the TIA process has been inadequate.  But the EO is an important tool which can be exercised by local government.

C.10
U.S. Supreme Court Decision:  Jurisdiction of State & Local Courts

On May 20, 1991, the United States Supreme Court declared that the federal agencies are required to submit to the jurisdiction of state and local courts.
  In a unanimous decision, the court declared that federal agencies sued under state law in a state court cannot seek to have the case removed to federal court.  The question before the Supreme Court was whether the National Institute of Health, an agency of the federal government, could force a case under state law to be heard in federal district court.  The Supreme Court ruled that cases involving federal agencies could not be automatically removed to federal court.  The Court concluded that although persons or officers of the federal government specifically named in a state action in state court can cause a case to be heard in federal court, federal agencies named as sole defendants cannot cause a case to be removed to federal court.  Individuals or county governments seeking to protect their rights under state or local law, in state or local courts, against the federal government should name only the federal agency creating the statutory violation rather than naming individual employees. 
D.
NEW MEXICO STATE STATUTES

Several short, self-explanatory statutes of the state of New Mexico have relevance to county governments that are attempting to exercise their authorities.  

D.1
County Home Rule


In 1987, the “Home Rule County Validation Act” was enacted as follows:

4-37-10.  Short title.

This act [4-37-10 to 4-37-13 NMSA 1978] may be cited as the “Home Rule County Validation Act.”  (Approved March 4, 1987)

4-37-11.  Validation.

All amendments adopted under color of law to a county charter adopted under the provisions of Article 10, Section 5 of the constitution of New Mexico allowing or purporting to allow the county to exercise all legislative powers and perform all functions not expressly denied by general law or charter as provided in Article 10, Section 6 of the constitution of New Mexico and all acts and proceedings heretofore taken under such charter amendments are hereby validated, ratified, approved and confirmed, as of the date of adoption or attempted adoption of such amendments, notwithstanding any lack of power, authority or otherwise, and notwithstanding any defects and irregularities in such acts and proceedings.

4-37-12.  Effect and Limitations.

The Home Rule County Validation Act [4-37-10 to 4-37-13 NMSA 1978] shall operate to supply such legislative authority as may be necessary to validate any amendments to a county charter adopted under Article 10, Section 5 of the constitution of New Mexico allowing the county to exercise the powers provided for in Article 10, Section 6 of the constitution of New Mexico and any acts and proceedings heretofore taken under such charter amendments which the legislature could have supplied or provided for or can now supply or provide for in the law under which such amendments were adopted and such acts and proceedings were taken.  The Home Rule County Validation Act, however, shall be limited to the validation of charter amendments, acts and proceedings to the extent to which such validation can be effectuated under the state and federal constitutions.  The Home Rule County Validation Act shall not operate to validate, ratify, approve, confirm or legalize any charter amendment, act, proceeding or other matter which has heretofore been determined in any legal proceeding to be illegal, void or ineffective.  (Approved March 4, 1987).

4-37-13.  Construction.

The Home Rule County Validation Act [4-37-10 to 4-37-13 NMSA 1978], being necessary to secure the public health, safety, convenience and welfare, shall be liberally construed to carry out its purposes.

D.2
County Ordinance Jurisdiction


New Mexico statutes establish that county ordinances are effective on privately owned land or land owned by the United States as follows:

4-37-2.  Areas in which county ordinances are effective.

County ordinances are effective within the boundaries of the county, including privately owned land or land owned by the United States.

4-37-3.  Enforcing county ordinances; jurisdiction.

County ordinances may be enforced by prosecution for violations of those ordinances in any court of competent jurisdiction of the county.  Penalties for violations of any county ordinances shall not exceed a fine of three hundred dollars ($300) or imprisonment for ninety days, or both the fine and imprisonment.

D.3
Rangelands Coordination

Effective in 1991, New Mexico enacted a law similar to Section 8 of the Public Rangelands Improvement Act of 1978.
  The New Mexico statute requires consultation, cooperation, and coordination by involved parties (including the federal agencies) when management plans, involving lands of intermingled ownership, are developed for livestock grazing as follows:

76-7C-1.  Grazing permits; management plans.

A.  In all areas of New Mexico where the production of livestock is managed upon intermingled private, state and federal land, landowners, lessees and permittees may provide for the development and implementation of a management plan.  If a landowner, permittee or lessee elects to develop a management plan for any given area, he shall do so in consultation, cooperation and coordination with other lessees, permittees and landowners involved.  In addition, the permittee, lessee or landowner shall consult with the range improvement task force located at New Mexico State University and the New Mexico Department of Agriculture.

B.  Management plans shall be tailored to the specific range condition of the area to be covered by these plans and shall be reviewed on a periodic basis to determine whether they have been effective in improving the range condition of the lands involved.  The management plans may be revised or terminated or new plans developed from time to time after such review and careful and considered consultation, cooperation and coordination with all permittees, lessees and landowners involved and, if appropriate, with the New Mexico Department of Agriculture and the range improvement task force staff of New Mexico State University.
  [Effective June 14, 1991]
D.4
Fences

Concern exists as to whether or not the federal agencies must construct a fence to exclude undesired livestock from federal lands per New Mexico statutes.  An example of this concern is where private lands along the San Francisco River border lands administered by the Forest Service and no fence separates the properties.  The logical extension of the question is whether or not the Forest Service can charge a trespass fee when livestock move from the private lands onto the federal lands.

New Mexico statutes 77-16-1 through 77-16-18 NMSA 1978, address fences.  Any person with land or crops which would be injured by trespassing animals must make a sufficient and legal fence about his or her properties so as to avoid damage.
  Livestock includes domestic animals such as cattle, horses, sheep, hogs, goats, and buffaloes.  

The federal government will recognize and abide by state laws and county ordinances if they do not conflict with federal laws or require action that is illegal.  There are four federal statutory provisions governing fences.

Statutory provisions are found in the Unlawful Inclosure of Public Lands Act, the Taylor Grazing Act, the Federal Land Policy and Management Act of 1976 (FLPMA), and the federal criminal code.

Under the Unlawful Inclosure of Public Lands Act, a person is prohibited from building any fence on his private lands that has the practical effect of inclosing or preventing access to adjoining or intermingled tracts of federally-owned lands.  A violation of this prohibition is a misdemeanor.  Under the Act, the United States also may bring suit for a decree requiring the removal or destruction of any unlawful inclosure.

While the Unlawful Inclosure of Public Lands Act limits what type of fences persons may construct on their land adjoining or intermingled among public lands, the Taylor Grazing Act and FLPMA set forth certain requisites for fences on public lands.  Under the Taylor Grazing Act, a person wanting to construct a fence on public lands devoted to livestock grazing must first obtain a permit from the Secretary of the Interior.   The Act leaves to the Secretary’s discretion what conditions may be included in the permit.  FLPMA also requires that a person seeking to build a fence on any public lands must first obtain a permit from the Secretary of the Interior.  The statutory provision requires the Secretary to set forth conditions so that neither unnecessary nor undue degradation to the public lands occurs from the permitted development.

Finally, under the federal criminal code, any person who breaks, opens, or destroys any fence on lands owned by the United States, and that are reserved for a public use, commits a misdemeanor.

These four federal statutes do not pertain to the question at hand.  Therefore, state statutes are the guiding reference for direction.

77-16-1.  [Necessity for fence.]

Every gardener, farmer, planter or other person having lands or crops that would be injured by trespassing animals, shall make a sufficient fence about his land in cultivation, or other lands that may be so injured, the same to correspond with the requirements of the laws of this state prescribing and defining a legal fence.

77-16-3.  [Damages on fenced lands; right of action; lien on animals.]
When any trespassing shall have been done by any cattle, horses, sheep, goats, hogs or other livestock upon the cultivated or enclosed ground of any other person, when the same is fenced as provided by Section 77-16-1 NMSA 1978, but not otherwise, such person may recover any damage that he may sustain by reason thereof by suit in any court having jurisdiction and a person so damaged is hereby given a lien on all livestock of the same kind and brand, belonging to the owner of such trespassing animal or animals for security of his damages and costs; but in no case shall he have such lien nor shall he be entitled to recover any damages, under any circumstances, for such trespass, unless he has such lands and crops enclosed by a legal fence as provided by the preceding section [77-16-1 NMSA 1978].

77-16-4.  [Barbed wire fence; specifications.]

When fences are constructed of barbed wire and posts they shall be built substantially as follows:  Posts set firmly in the ground and  projecting above the ground not less than four feet, said posts to be not less than two inches in diameter at the smaller end, and to be set not over thirty-three feet apart; four barbed wires to be strung firmly and securely fastened to said posts, the bottom wire to be placed approximately twelve inches from the ground, the second wire to be approximately twelve inches above the bottom wire, the third wire to be approximately twelve inches above the second wire and the fourth wire to be approximately twelve inches above the third wire; and between each two posts there shall be placed approximately equidistant apart three stays to be securely fastened to said wires for the purpose of holding the wires in position. Any four-wire fence greater or equivalent to said fence in strength and resisting power shall be considered a legal fence.

D.5
Endangered Plants

The Energy, Minerals, and Natural Resources Department has responsibility for listing, protecting, and conserving species of endangered plants.
  The department is mandated to conserve listed endangered plant species by developing a program which includes habitat maintenance.  The department has the authority to protect endangered plants by prohibiting the taking, possession, transportation, exportation from New Mexico, processing, sale or offer for sale, or shipment within the state of such species.  The term “taking,” however, is not defined.  This precludes defining what constitutes a violation or, for that matter, establishing and enforcing restrictive requirements by the department to protect the plants.  The department is authorized to enter into agreements with federal agencies, other states, agencies, or political subdivisions of the state (county governments), or with individuals for administration and management of any program established under this statute. 

D.6
State Trust Lands

The commissioner of public lands has authority over state trust lands.  The commissioner “shall select, locate, classify and have the direction, control, care and disposition of all public lands, under the provisions of the acts of congress relating thereto and such regulations as may be provided by law.”
  The commissioner is not required to coordinate relevant plans, activities, or programs with county governments.  A 1988 opinion of the New Mexico Attorney General regarding the exchange of state trust lands, however, is significant to county land use planning activities.  

Exchange of state trust lands.— The commissioner of public lands may not exchange state trust lands of equal value whether held in private ownership or by other state agencies, local governing bodies, trust land beneficiary institutions and federal agencies, other than the Department of the Interior.  1988 Op. Att’y Gen. No. 88-35.

D.7
Water

The state engineer “has general supervision of waters of the state and of the measurement, appropriation, distribution thereof and such other duties as required.”
  A Catron County Water Use Plan has been prepared under separate cover which, herewith, is incorporated into this Comprehensive Land Use and Policy Plan by reference.

D.8
Wildlife

Authority for the management of fish and most resident wildlife species is vested in the State Game Commission.
  Policies of the commission are carried out by the Department of Game and Fish under the administration of a director.
  Neither the commission nor the director are required by statutes to coordinate planning or management activities with other state or federal agencies or county governments.  

Regarding endangered species, The Wildlife Conservation Act authorizes the director to establish programs necessary for the management of endangered species.  The director may also formalize agreements with federal agencies, political subdivisions of the state (i.e., county governments) or with private persons.
  Such agreements provide for the administration and management by the relevant entity (in this case county government(s)) of any program established under the act or utilized for management of state-listed, and most federally listed, endangered species of fish and wildlife. 

D.9
Catron County Ordinances

Catron County has passed four ordinances pertinent to the comprehensive plan.  The first ordinance provides for the general welfare, public peace, health, and safety of the citizens of Catron County.
  The ordinance adopts the Public Rangelands Improvement Act (43 USC 1901 et seq.).  It requires consultation, cooperation, and coordination by involved parties (including the federal agencies) when allotment management plans are developed or amended for livestock grazing.  Violations by the federal agencies are deemed to be a breach of the ordinance.  In essence, the ordinance requires the federal agencies to meet the mandate of Section 8 of the Public Rangelands Improvement Act.  Violations are subject to prosecution in state and local courts.

The second ordinance endorses the protection, rights, or privileges afforded by the U.S. Constitution and the Civil Rights Act (18 USC 241 et seq.).  The purpose of the ordinance is to protect the citizens of the United States from acts which “injure, oppress, threaten, or intimidate any citizen in the free exercise or enjoyment of any right or privilege secured to him by the Constitution or laws of the United States.”  To ensure that those protections, rights, or privileges are afforded to the citizens of Catron County, the Civil Rights Act was adopted as a county ordinance.
  Violations are subject to prosecution in state and local courts.

The Catron County Commission passed the third ordinance to protect the citizens of the county from current or potential violations of their Constitutionally protected property rights.
  The ordinance defines private property and declares that all private property and private property rights within Catron County are fully protected under the Fifth and Fourteenth Amendments of the U.S. Constitution and under the Civil Rights Act.  Accordingly, violations are subject to prosecution in state and local courts.

The fourth ordinance enacted was known as the “Interim Land Use Policy Plan.”
  The Interim Land Use Policy Plan was developed to guide the use of public lands and public resources in Catron County and to protect the rights of private landowners until the comprehensive plan was adopted as an ordinance by the Catron County Commission.  Once the comprehensive plan was adopted, the fourth ordinance was repealed.

Additional ordinances have been enacted, which are provided in Part I, Catron County Land Use Ordinances.
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